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United States Court of Appeals for the 
District of Columbia 


In the District Court of the United States for 
the District of Columbia 

At Law Xo. 83593 

Frederick J. Young, Receiver, Bank of Brightwood, 

Plaintiff, 


Grace E. Xicholsox, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
tiled and proceedings had, in the above-entitled 
cause, to wit:— 

1 District Court of the United States for the 

District of Columbia 

Wednesday, March 16, 1938. 

Session resumed pursuant to adjournment, lion. (). R. 

LUHR1XG, Justice, presiding. 


At Law Xo. 83,593 

Frederick J. Young, Receiver, Bank of Brightwood, 

Plaintiff , 


Grace E. Xicholsox, Defendant. 

Conies now the plaintiff by his attorneys of record and 
prays judgment of his duly verified demand herein against 
the defendant, by default, which is so ordered. 


FREDERICK .J. VOUXC; VS. GRACE E. NICHOLSON, ET AI 


Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Five Thousand Eightv-five 
Dollars and Seventy-three Cents ($5085.73), with interest 
on One Thousand Three Hundred Forty-four Dollars and 
Eighty-nine Cents ($1344.80) thereof from August 15, 1932; 
interest on Ten Dollars and Eighty-four Cents ($10.84) 
thereof from June 17th, 1932 and interest on Three Thou¬ 
sand Seven Hundred and Thirty Dollars ($3730.00) thereof 
from November 25, 1932, together with costs of suit to be 
taxed by the clerk and have execution thereof. 


2 Attach turn! on Judgment 

Filed Mar 17 1938. 

The President of the United States, to the Marshal for 
said District—(1 reeting: 

You Are Hereby Commanded to attach the goods, chat¬ 
tels, and credits of the defendant , if to be found in this 
District, of value sufficient to satisfy the plaintiff recovery 
against the defendant in this Court in the above-entitled 
cause on the 16th day of March, 1938, of $5085.73 with in¬ 
terest as claimed for money payable to the plaintiff by the 
defendant , and $23.00 for cost of suit; and the same, so 
attached, safely keep and have before said Court, on or be¬ 
fore the tenth day occurring after the execution of this 
writ, that the same may be condemned unless sufficient cause 
be shown to the contrary; and, if said goods, chattels, or 
credits be attached in the hands or possession of any per¬ 
son or persons other than the defendant , notify such per¬ 
son or persons of such seizure, and warn him or them to 
appear before said Court, within the time aforesaid, to 
show cause why the same should not be condemned and 
execution thereof had according to law. And have then 
there this writ, so endorsed as to show when and how you 
have executed it. 

Witness, The Honorable Chief Justice of said Court the 
17" day of March, A. D. 1938. 

CHARLES E. STEWART, 
Clark. 

By ANDREW A. HORNER, 

(Seal) Assistant Clark. 


i 
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Notice 

March 17, 1938. 

To Riggs National Bank, a banking corporation, Gar¬ 
nishee. 

You Are Hereby Notified that any property or credits of 
Grace E. Nicholson in your hands are seized by virtue of 
the foregoing writ of attachment, and you are hereby 
warned to appear in said Court, on or before the tenth day 
after service hereof, and show cause, if any there be, why 
the property or credits so attached should not be condemned 
and execution thereof had. 

.JOHN B. COLPOYS 
By R. A. ODEN, 

Deputy U. S. Marshal. 

Marshal’s Ret uni 

Attached credits in the bands of the above named Riggs 
National Bank, a Banking Corporation by serving J Rob¬ 
erts, Assistant Cashier of the said corporation and served 
him with copies of this Writ. Interrogatories, and Notices 
as Garnishee of Defendant Personally 3-17-38. 

MULLEN & SHEA 
By THOS X DUNN 

Pla i lit iff f s A11 o rue y. 

Tower Bldg. 

JOHN B COLPOYS 

U. S. Marshal in and for the 
District of Columbia. 

Bv H S COATES 
Deputy 
K 

3 Interrogatories in Attachment 

Filed Mar 17 1938 
Notice 

To Riggs National Bank, a banking corporation. Garnishee: 

You are required to answer the following interrogatories, 

under oath, within ten davs after service hereof. And 
. * 
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should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

MULLEN & SHEA i 

Attorney for Plaintiff. 

By THOS. X. DUNN 

Tower Bldg 

i 

Interrogatories 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

Answer:. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the * 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defen¬ 
dant in your possession or charge? If so, what? 


Answer:. 

3rd. Does defendant have a safe deposit box at your 
banks? 

Ans.. 

Subscribed and sworn to before me this.day of 

a n in 1 } 

• JLy • A •' v • ■ • • • 

4 Interrogatories in Attachment 

Filed Mar 24 1938 


Notice 

To Riggs National Bank, a banking corporation, Garnishee: 

You are required to answer the following interrogatories, I 
■under oath, within ten days after service hereof. And ? 
should you neglect or refuse so to do, judgment may be en- l 


-------1 
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tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

MULLEN & SHEA 

Attorney for Plaintiff. 

By THOS. X. DUNN 

Tower Bldg 

Interrogatories 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

Answer:. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defen¬ 
dant in your possession or charge? If so, what? 

Answer:. 

3rd. Does defendant have a safe deposit box at your 
banks? 

Ails. 

Subscribed and sworn to before me this.day of 

.A. D. 193. 


Answer to 1st interrogatory—Garnishee is indebted 
5 to the defendant for a balance of $42.10 in a savings 
account. Garnishee has a balance of $8,942.28 in a 
checking account to credit of Lorraine Mae Nicholson, a 
minor, subject to control of Mrs. Grace E. Nicholson, her 
mother, the defendant, and a balance of $95.04 in a savings 
account to the credit of said Lorraine Mae Nicholson sub¬ 
ject to control of Mrs. Joseph H. Nicholson, her mother, the 
defendant. The extent of the defendant’s interest if any 
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in the last two mentioned accounts is unknown to the gar¬ 
nishee. 

Answer to 2nd interrogatory—No. 

Answer to 3rd interrogatory—No. 

Riggs National Bank of Washington, D. C. 

1503 Pennsylvania Avenue, N. W., 


H WSOHON 
Attorney for Garnishee 
Union Trust Building 

District of Columbia, ss : 


By W S HOSKINSON 

Vice President 


I do solemnly swear that I am Vice President of the Riggs 
National Bank of Washington, D. C. and as such officer have 
authority in its name to answer the above interrogatories 
and to verify the same; that the answers thereto made are 
true. 

W S HOSKINSON 

Subscribed and sworn to before me this 24th day of 
March, 1938. 

GEORGE H MORRIS 

(Notarial Seal) Notary Public, D. C. 

6 Motion for Oral Examination of Garnishee 

Filed Apr 1 1938 


* 






Comes now the Plaintiff, Frederick J. Young, by his at¬ 
torneys and moves the Court to orally examine the Gar¬ 
nishee, Riggs National Bank, a banking corporation, con¬ 
cerning the garnishment filed in the above-entitled cause on 
the seventeenth (17) day of March, 1938, in accordance with 
the Code of Laws in force in the District of Columbia. 

MULLEN and SHEA 


By: MARTIN F. O'DONOGIIUE 
THOMAS X. DUNN 

Attorneys for Plaintiff. 
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7 District Court of the United States 

For the District of Columbia 

Monday, April 11,1938. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

# * # 

Upon consideration of the motion filed herein by the 
plaintiff, for oral examination of Riggs National Bank, gar¬ 
nishee, it is ordered that said motion be, and the same is 
hereby granted, and this cause is hereby referred to the 
Assignment Commissioner to fix date for said oral exami¬ 
nation. 


8 Motion to Quash Garnishment 

Filed Apr 26 1938 

* • * 

Comes now the defendant, Grace E. Nicholson, by her 
attorneys, and moves to quash the writ of garnishment is¬ 
sued herein against the Riggs National Bank for the rea¬ 
son that it appears upon the face of the writ and the an¬ 
swers to the interrogatories that the interest of the defen¬ 
dant is purely equitable, and that hence a court of law has 
no jurisdiction to entertain such an attachment nor to give 
a judgment of condemnation thereupon. 

And in support of her motion the defendant annexes here¬ 
to a memorandum of points and authorities in support 
thereof. 

GEORGE E. EDELIN 
MILTON J. KIBLER 

Attorneys for Defendant. 


9 District Court of the United States 

For the District of Columbia 

Wednesdav, May IS, 1938. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

* * • 

Upon consideration of the motion filed herein, to quash 
Writ of Garnishment, it is ordered that said motion be, and 
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the same is hereby granted; whereupon, said writ is here¬ 
by quashed, set aside and for naught held. 

To the foregoing order an exception is duly noted and 
allowed. 

Praecipe for Appeal and Citation 

10 Filed May 18 1938 

The Clerk of said Court will please note an appeal on 
behalf of plaintiff from the granting of the motion to quash 
writ of garnishment and issue citation to defendant, ap¬ 
pellee, and Riggs National Bank Garnishee. 

MULLEN & SHEA 
By THOS X. DUNN 

Attorney for Pltf 

11 Citation 

Issued May IS 1938 

m # * 

The President of the United States of America 

To 

Grace E Nicholson and 

Riggs National Bank Garnishee, Greeting: 

You are Hereby Cited and Admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon the 
docketing the cause therein, under and as directed by the 
Rules of said Court, pursuant to an appeal noted in the 
District Court of the United States for the District of Co¬ 
lumbia, on the 18 day of May, 1938, wherein Frederick J 
Young Receiver Bank of Brightwood is appellant, and you 
are appellee, to show cause, if any there be, why the judg¬ 
ment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice 
of the District Court of the United States for the District 
of Columbia this ISth day of May, in the year of our Lord 
thousand nine hundred and thirty-eight 

CHARLES E. STEWART, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 


(Seal) 
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Marshal’s Return: 

Served copy of the within Citation on the within named 
as follows Grace E. Nicholson Personally 5/20/38 Riggs 
National Bank by serving B R Boudren 6/7/38 Assistant 
Cashier Personally 

JOHN B. COLPOYS, Marshal 
By KELLEY & ALLEN 

Deputies. 

12 District Court of the United States for 

the District of Columbia 

Thursday, May 19, 1938. 

Session resumed pursuant to adjournment, lion. Chief 
Justice Alfred A. Wheat, presiding. 

• * * 


Comes now the plaintiff by his attorneys of record and, 
in open Court, notes an appeal to the United States Court 
of Appeals for the District of Columbia from the order 
entered herein on the 18th day of May, 1938; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


May 20 1938 


Memorandum 


$50 deposited by plaintiff for costs on appeal. 


13 Assignment of Errors 

Filed May 28 1938 

* # * 

Now comes the plaintiff by his attorneys, Martin F. 
O'Donoghue and Thomas X. Dunn, and files herein the As¬ 
signments of Error upon which he expects to rely in the 
United States Court of Appeals for the District of Colum¬ 
bia. 
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The Court erred: 

1. In denying and refusing the said plaintiff the right to 
orally examine the garnishee, the Riggs National Bank; 

2. In refusing and denying the plaintiff the right to 
orally examine the Cashier of the said Riggs National 
Bank, garnishee; 

3. In denying the said plaintiff his statutory right for 
an oral examination of a garnishee; 

4. In sustaining defendant’s Motion to Quash the Writ 
of Garnishment; 

5. In quashing the Writ of Garnishment without first 
giving the plaintiff a statutory right of oral examination of 
garnishee; 

6. In quashing the Writ of Garnishment without having 
any evidence submitted before the Court as to the owner¬ 
ship of said money. 

MULLEN & SHEA 
By MARTIN F. O’DONOGHUE 
THOMAS X. DUNN 
Attorneys for Plaintiff. 

Service of copy of foregoing Assignment of Errors ac¬ 
knowledged this 28 day of May, 193S. 

GEORGE E. EDEL1N 
MILTON J. KIBLER 
Attorneys for Defendant. 


14 District Court of the United States 

for the District of Columbia 

Wednesday, June 15, 1938 

Session resumed pursuant to adjournment. 

Hon. Chief Justice Alfred A. Wheat, presiding. 

#r # * 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorneys 
submits to the Court his Bill of Exceptions taken at the trial 
of this cause and prays that the same be signed and made 
of record, nunc pro tunc, which is hereby accordingly done. 
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15 Designation of Record. 

Filed May 28 1938 

* * * 

The Clerk of this Court will please include in the tran¬ 
script of the record of the above-entitled cause on appeal 
to the United States Court of Appeals for the District of 
Columbia, the following papers: 

1. Judgment. (Minute entry showing judgment against 
defendant). 

2. Attachment Writs and Interrogatories issued to Riggs 
National Bank. 

3. Return of Attachment, attaching credits in hands of 
Riggs National Bank, Garnishee. 

4. Answer of Riggs National Bank, Garnishee. 

5. Motion of plaintiff for oral examination ot Riggs Na¬ 
tional Bank, Garnishee. 

G. Motion of plaintiff for oral examination of Riggs Na¬ 
tional Bank granted. (Minute entry showing granting of 
said Motion). 

7. Motion to quash garnishment against Riggs National 
Bank. 

8. Motion to quash Writ of Garnishment granted. (Min¬ 
ute entry). 

9. Assignment of Errors. 

10. Bill of Exceptions. 

11. This Designation. 

MULLEN & SHEA 

By MARTIN F. O’DONOGHUE 
THOMAS X. DUNN 
Attorneys for Plaintiff. 

1G Service of a copy of the above Designation ac¬ 
knowledged this 28 day of May, A. D., 1938. 

GEORGE E. EDEL1N 

MILTON J. KIBLER 

Attorneys for Defendant. 

Consent is hereby granted to the designation of record 
attached hereto. 

GEORGE EDELIN 
Attorneys for Defendant. 

By T X DUNN 
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Additional Designation of Record 
Filed Jun 9 1938 

* # # 

The clerk of the Court will please include as additional 
designation of record on Appeal to the United States Court 
of Appeals of the District of Columbia as follows: 

May 20, 1938 of Court fixing Appeal bond at $100 or in 
lieu thereof $50 cash. 

May 20, 1938 memorandum of deposit of $50 by plaintiff 
for costs on appeal. 

GEORGE E. EDELIN 
MILTON J. KIBLER 

Attorneys for Defendant. 


17 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing images numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 83593 at Law, 
wherein Frederick J. Young, Receiver, Bank of Bright- 
wood, is Plaintiff and Grace E. Nicholson is Defendant, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 18th day of August, *1938. 

CHARLES E. STEWART, 

Clerk. 

By CHAS. B. COFLIN, 

Assistayit Clerk. 


(Seal) 
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18 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Aug 24 1938 Joseph W. 
Stewart Clerk 

In the District Court of the United States for the 
District of Columbia 

At Law No. 83-593 

Frederick J. Young, Receiver, Bank of Brightwood, 

Plaintiff, 
v. 

Grace E. Nicholson, 1725 New Hampshire Avenue, 
Northwest, Washington, D. C. Defendant. 

TO: Messrs. George Edelin and 
Milton Kibler, 

Attorneys for Plaintiff: 

Please take notice that the within Bill of Exceptions will 
be called to the attention of, and submitted to, the Court 
on the 14th day of June, A.D., 1938, at ten o’clock A.M., 
or as soon thereafter as counsel can be heard, for the pur¬ 
pose of having the same signed and sealed by the Court. 

MULLEN AND SHEA 
By: THOMAS X. DUNN 

MARTIN F. O’DONOGHUE 
931 Tower Building 
Washington, D. C. 

Attorneys for Plaintiff 

Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 6th day of June, A.D., 1938. 

GEORGE E. EDELIN 
MILTON J. KIBLER 

Attorneys for Defendant. 



14 FREDERICK J. YOUNG VS. GRACE E. NICHOLSON, ET AL. 

19 In the District Court of the United States for 

the District of Columbia 

At Law No. 83-593 

Frederick J. Young, Receiver, Bank of Brightwood, 

Plaintiff , 

v. 

Grace E. Nicholson, 1725 Ne\v Hampshire Avenue, 
Northwest, Washington, D. C. Defendant. 

Bill of Exceptions 

Be It Remembered that this cause came on to be heard 
on the eighteenth day of May, 1938, before Mr. Chief Jus¬ 
tice Wheat for the oral examination of the Riggs National 
Bank, garnishee, said garnishment having been issued 
against the Riggs National Bank, garnishee, attaching cred¬ 
its of the defendant, Grace E. Nicholson, in its hands, the 
Motion for oral examination having been granted by Mr. 
Justice Gordon on the eleventh day of April, 1938. 

Thereafter the said defendant, Grace E. Nicholson, filed 
a Motion to Quash the Writ of Garnishment on the grounds 
that the said return of the Riggs National Bank showed 
that there was an equitable interest involved and, therefore, 
the Writ of Garnishment should be quashed. 

Thereafter it was orally stipulated between counsel for 
the plaintiff and counsel for the defendant, Grace E. Nich¬ 
olson, that the Motion to Quash the Writ of Garnishment 
should be heard by the same Justice who would hear the 
oral examination of the garnishee. 

Attorneys Martin F. O’Donoghue and Thomas X. Dunn 
appeared for the plaintiff and M. F. Kibler for the defen¬ 
dant. 

Whereupon, said plaintiff stated to the Court that they 
were before the Court for oral examination of the garni¬ 
shee, to wit, the Riggs National Bank, and that since the 
granting of the Motion by Mr. Justice Gordon on the 
eleventh day of April, 1938 for an oral examination of the 
garnishee, the said defendant, Grace E. Nicholson, filed a 
Motion to Quash the Writ of Garnishment upon the 

20 grounds that her interest in the fund attached in 
the Riggs National Bank was purely equitable and 
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that, therefore, a Court of Law had no jurisdiction to en¬ 
tertain such an attachment, nor to give a judgment of con¬ 
demnation thereon. 

Whereupon, argument was had upon the Motion to Quash 
the Writ of Garnishment, and the defendant contended that 
the garnishment should be quashed; that the defendant, 
Grace E. Nicholson, held this money, as trustee, for the 
benefit of her child, Lorraine Mae Nicholson”, and that, 
therefore, it was an equitable interest in the fund in the 
minor and that jurisdiction should lodge in an Equity 
Court. 

The plaintiff argued that the Motion to Quash the Writ 
of Garnishment should be overruled: first, on the grounds 
that the beneficiary of the trust, if there was a valid trust 
fund, should be the one to file the potion to Quash the 
Writ of Garnishment, and should claim the right to owner¬ 
ship of the money as provided by the statutes of the Dis¬ 
trict of Columbia; second, that it was against public policy 
to permit a judgment debtor to claim that a Writ of Gar¬ 
nishment should be quashed inasmuch as he held the money 
as Trustee; third, that the return of the Riggs National 
Bank did not show, as a matter of law, that a trust was 
established or that a valid gift of this money had been made 
to Lorraine Mae Nicholson, minor; and fourth, that the 
plaintiff should not be deprived of a statutory right of oral 
examination of a garnishee; that the purpose of the statute 
was created to examine a garnishee to show who was the 
proper owner of this money and that the mere return of 
the Riggs National Bank should not foreclose or deny the 
plaintiff the right of oral examination of the garnishee, and 
that the face of the return itself, as a matter of law, did not 
show a valid trust or declaration of trust, or a valid gift 
inasmuch as the defendant debtor retained dominion and 
control of the fund. 

Thereupon the Court stated that they believed that the 
Motion to Quash the Writ of Garnishment should be granted 
and the Writ of Garnishment vacated and set aside on the 
grounds that a minor’s interests were involved and, there¬ 
fore, we should be relegated to the Equity Court. 

Whereupon counsel for the plaintiff stated to the 
21 Court that his clients should not be denied of their 
statutory right for an oral examination of the gar- 
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nishee to show, in truth and in fact, that this money was 
the defendant’s money. 

Thereupon, in support of the plaintiff’s examination of 
the garnishee, the plaintiff then and there, for the pur¬ 
pose of the record, did make the following proffer of evi¬ 
dence that the oral examination of the garnishee would 
show that the witnesses under subpoena, who were then 
and there present in Court, would testify and show that 
the money in the checking account at the Riggs National 
Bank in the name of “Lorraine Mae Nicholson, minor, sub¬ 
ject to the control of Grace E. Nicholson”, attached by 
said Writ of Garnishment, and shown in the return by 
the said Riggs National Bank, was, in truth and in fact, 
the money of the defendant, Grace E. Nicholson, and that 
said fund was subject to condemnation under a judgment 
had against Grace E. Nicholson; that said Lorraine Mae 
Nicholson is the minor daughter of said Grace E. Nichol¬ 
son, judgment debtor; that the said Lorraine Mae Nichol¬ 
son is, to wit, 14 years of age; that said evidence would fur¬ 
ther show that said checking account was opened by Grace 
E. Nicholson with money and funds belonging to the said 
Grace E. Nicholson; that she signed the original signa¬ 
ture card opening the said checking account; that Grace E. 
Nicholson was the only person who could draw funds from 
this account; that this checking account was opened by 
Grace E. Nicholson in the name of “Lorraine Mae Nichol¬ 
son, minor, subject to the control of Grace E. Nicholson”; 
that she had drawn hundreds of checks on said checking 
account for her own personal needs since the opening of 
said account; that said Grace E. Nicholson had used the 
original $5,000.00 deposited in the account on the date of 
its opening; that when an overdraft developed in this ac¬ 
count, Grace E. Nicholson was the one who paid such over¬ 
draft, and the one upon whom the Bank called for the pay¬ 
ment of any such overdraft; that said Grace E. Nicholson 
paid her rent, all necessary living expenses of her own, and 
numerous accounts to her creditors by checks drawn on this 
account, and that when the original deposit had been used 
by these many withdrawals, sums of money were constantly 
placed in the account; that the evidence would further dis¬ 
close that Grace E. Nicholson was the true owner of the 
account and at no time was there any interest or 
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22 ownership of said funds in her minor child, nor did 
her minor child know of the existence of such ac¬ 
count, or in any way have dominion, possession or control 
over the funds in said account. 

To which proffer of evidence the defendant, by her coun¬ 
sel, objected, on the ground that such examination would 
be going into the question of the interest of the minor bene¬ 
ficiary of said account in Riggs National Bank, said bene¬ 
ficiary not being before the Court, and not being repre¬ 
sented by counsel, and, therefore, the Court was without 
jurisdiction to consider such evidence, which objection was, 
by the Court, sustained, and thereupon all of said evidence 
to be heard by said oral examination excluded, and denied, 
by said Court, to which ruling and action of the Court the 
plaintiff then and there prayed an exception which was al¬ 
lowed him, and the same was duly noted upon the minutes 
of the Court. 

Whereupon, the Court then considered the Motion of de¬ 
fendant to quash the Writ of Garnishment on the facts as 
shown by the answer to the interrogatories of the Riggs 
National Bank, to said attachment (said answer being at¬ 
tached hereto and made a part hereof), and the Court 
granted the Motion to Quash said Writ of Attachment on 
the ground that the face of the return showed that Lor¬ 
raine Mae Nicholson, minor, had some manner of interest 
in the account at garnishee’s Bank, said Lorraine Mae 
Nicholson being a minor and not being before the Court, her 
interest in said account should not be disclosed, to which 
ruling and action of the Court the plaintiff then and there 
prayed an exception which was allowed him and the same 
was duly noted upon the minutes of the Court. 

And, thereupon, the said plaintiff prayed, and now prays 
the Court to sign and seal this Bill of Exceptions, to have 
the same force and effect as if each of the said exceptions 
were separately and severly set forth in a separate Bill, 
and the same is accordingly done nunc pro tunc, to have the 
force and effect aforesaid, this 15th day of June, A.D., 1938. 

ALFRED A. WHEAT 
Justice 
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23 Copy of Answer of Garnishee 

Answer to 1st interrogatory:— Garnishee is indebted to 
the defendant for a balance of $42.10 in a savings account. 
Garnishee has a balance of $8,942.28 in a checking account 
to credit of Lorraine Mae Nicholson, a minor, subject to 
control of Mrs. Grace E. Nicholson, her mother, the defen¬ 
dant, and a balance of $95.04 in a savings account to credit 
of said Lorraine Mae Nicholson subject to control of Mrs. 
Joseph H. Nicholson, her mother, the defendant. The ex¬ 
tent of the defendant’s interest if any in the last two men¬ 
tioned accounts is unknown to the garnishee. 

Answer to 2nd interrogatory:— No. 

Answer to 3rd interrogatory:— No. 

RIGGS NATIONAL BANK OF WASHINGTON, D.C. 

1503 Pennsylvania Avenue, N.W. 

By: (Sgd.) H. G. HOSKINSON 

Vice President. 

H. W. SOHON 
HENRY W. SOHON 
Attorney for Garnishee 
Union Trust Building 

District of Columbia, ss :— 

I do solemnly swear that I am Vice President of the 
Riggs National Bank of Washington, D.C. and as such of¬ 
ficer have authority in its name to answer the above inter¬ 
rogatories and to verify the same; that the answers thereto 
made are true. 

(Sgd.) H. G. HOSKINSON 

Subscribed and sworn to before me this 24th day of 
March, 1938. 

(Sgd.) GEO. B. MORRIS 

Notary Public, D. C. 

Endorsed on cover: No. 7235 Young, Receiver, &c., Ap¬ 
pellant, vs, Nicholson et al. United States Court of Ap¬ 
peals for the District of Columbia Filed Aug 24 1938 
Joseph W. Stewart, Clerk 
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IN THE 


WLnittb States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1938 


No. 7235 


Frederick J. Young, Receiver, Bank of Brightwood, 

Appellant, 

v. 

Grace E. Nicholson, Appellee, 
and 

Riggs National Bank, Garnishee. 


STATEMENT OF THE CASE. 

Judgment was taken in the District Court of the Dis¬ 
trict of Columbia by appellant (hereinafter called 
plaintiff) against appellee (hereinafter called defen¬ 
dant) on the 16th day of March, 1938, in the sum of 
Five Thousand eighty-five and 73/100 ($5,085.73) Dol¬ 
lars (R. pp. 1 and 2). On March 17, 1938, a garnish¬ 
ment was issued on the Riggs National Bank (herein¬ 
after called Bank) in the District of Columbia, attach¬ 
ing property or credits of Grace E. Nicholson (R. p. 2). 
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The Bank in answer to the interrogatories attached 
to the garnishment states that it had a balance of Eight 
Thousand nine hundred forty-two and 28/100 
($8,942.28) Dollars in a checking account to the credit 
of “Lorraine Mae Nicholson, Minor, subject to control 
of Mrs. Grace E. Nicholson,” her mother, Forty-two 
and 10/100 ($42.10) Dollars in defendant’s name in a 
Savings Account, and Ninety-five ($95) Dollars in a 
Savings Account in the name of Lorraine Mae Nichol¬ 
son, subject to control of Mrs. Joseph H. Nichol¬ 
son, the defendant (R. pp. 5 and 6). The answer fur¬ 
ther stated that the extent of the defendant’s interest 
in this account, if any, is unknown. 

On April 1, 1938, plaintiff filed a Motion for Oral 
Examination of the Bank. This Motion was granted 
by the Court on April 1, 1938, and was referred by the 
Court to the Assignment Commissioner to set a date 
for the Examination (R. p. 6). 

On April 26,1938, defendant filed a Motion to Quash 
the Writ of Attachment on the grounds that on the face 
of the Writ of Garnishment and the Answers to the 
Interrogatories, the interest of the defendant, Grace 
E. Nicholson, in said money was purely equitable and 
that a Court of lavr had no jurisdiction to entertain 
such an attachment or to give a judgment of condem¬ 
nation thereon. 

Upon the theory that the face and return of the gar¬ 
nishment showed that Grace E. Nicholson was a trus¬ 
tee of these funds, the lower Court granted the motion 
to quash and denied the plaintiff the right for oral ex¬ 
amination of the garnishee after a motion to orally ex¬ 
amine the bank had been granted (R. p. 8) and plaintiff 
did then and there proffer for the record, in support 
of the right to orally examine the garnishee, that said 
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examination would disclose and show that the wit¬ 
nesses under subpoena, who were then and there in 
court, would testify that this money was in an account 
known as “Lorraine Mae Nicholson, Minor, subject to 
control of Mrs. Grace E. Nicholson” her mother; that 
this money was in truth and in the fact the money of 
Grace E. Nicholson; that said fund was subject to con¬ 
demnation under a judgment had against Grace E. 
Nicholson; that the said Lorraine Mae Nicholson is the 
minor daughter of said Grace E. Nicholson and is four¬ 
teen years of age; that said evidence would further 
disclose that this checking account was opened by Grace 
E. Nicholson with money and funds belonging to the 
said Grace E. Nicholson; that Grace E. Nicholson 
signed the original signature card opening said check¬ 
ing account; that Grace E. Nicholson was the only per¬ 
son who could draw funds from this account; that 
Grace E. Nicholson had drawn hundreds of checks on 
said checking account for her own personal needs since 
the opening of said account; that said Grace E. Nichol¬ 
son had used the original Five Thousand ($5,000) Dol¬ 
lars deposited in the account since the date the account 
was opened and had made many deposits since the 
opening of said account; that when an overdraft de¬ 
veloped in this account, Grace E. Nicholson was the one 
who paid such overdraft and was the one upon whom 
the bank called for the payment of same; that the evi¬ 
dence would further disclose that Grace E. Nicholson 
was the true owner of this account and at no time was 
there any interest or ownership in said funds in her 
minor child and that her minor child did not know of 
the existence of such account nor did said minor child 
in any way have dominion, possession, or control over 
said funds (R. pp. 16 and 17). 
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The defendant objected to the proffer of this evidence 
upon the ground that the Court had no right to go into 
the question of these funds on the theory that it was a 
trust fund for the benefit of a minor and therefore 
would not permit counsel for the plaintiff to orally ex¬ 
amine the Bank as provided by Section 287, Title 24 of 
the D. C. Code (1929), despite the fact that a motion 
had already been granted for oral examination of the 
Bank (R. pp. 6 and 7). 

Whereupon plaintiff duly noted his exception upon 
the record to the Court’s ruling in denying him the 
right to orally examine the Bank and proffered the evi¬ 
dence that would be developed by this examination (R. 
p. 17). 

It is upon the refusal of the lower court to permit 
the oral examination of the garnishee-bank and to give 
a judgment of condemnation to the plaintiff against 
the bank for the moneys in this account and the quash¬ 
ing of the writ of garnishment by the lower court that 
this appeal is taken. 

ARGUMENT. 

Point 1. 

The Lower Court Denied the Plaintiff the Statutory 

Right of Oral Examination of the Garnishee-Bank. 

The Court committed error in denying plaintiff his 
right to orally examine the garnishee-bank, since this 
is a statutory right that cannot be denied. This right is 
established in the last paragraph of Title 24 , Section 
287 of the District of Columbia Code (1929): 

“In addition to the answers to written inter¬ 
rogatories required of him, the garnishee may, on 
motion, be required to appear in court and be ex- 






5 


amined orally, under oath, touching any property 
or credits of the defendant in his hands.” 

The return of the garnishment by the Riggs National 
Bank in answer to the interrogatories propounded in 
the garnishment stated that there was Eight Thousand 
nine hundred forty-two and 28/100 ($8,942.28) Dollars 
in a checking account to the credit of “Lorraine Mae 
Nicholson, a minor, subject to control of Mrs. Grace E. 
Nicholson,” her mother, the defendant. 

At the outset, counsel will maintain in another sepa¬ 
rate and distinct point from the question raised here in 
Point 1 that, on the face of that return alone, inasmuch 
as the funds were subject to the control of Grace E. 
Nicholson, a judgment of condemnation could and 
should have been granted on the answer to the garnish¬ 
ment on its face, because the funds were under the con¬ 
trol of Grace E. Nicholson and she was therefore the 
lawful owner, and the relation of debtor and creditor 
existed between Grace E. Nicholson and the Riggs Na¬ 
tional Bank. 

Because of the nature of the return, the plaintiff filed 
a Motion for Oral Examination of the Garnishee, as 
provided by Section 287 of Title 24 of the District of 
Columbia Code (1929). This motion was duly granted 
(R. p. 6). The reason why the aforesaid section was 
enacted was to give to judgment creditors the right to 
examine a garnishee under oath before the Court to as¬ 
certain what funds, what credits, or what property the 
garnishee might have in his possession belonging to the 
judgment debtor, or to explain the attendant facts and 
circumstances surrounding the possession of any of 
defendant’s property. Perhaps the present case is an 
excellent example of why the oral examination of the 
garnishee was permitted. 
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It would be only natural that the bank should be 
called to testify to the surrounding facts regarding the 
opening of this account, to produce the signature card 
and the bank records showing the deposits and with¬ 
drawals and, if possible, to disclose the nature of those 
withdrawals, to whom the money was paid and for 
what purposes. 

Counsel made a proffer to the Court of the evidence 
that would be developed by examination of the gar¬ 
nishee bank (R. pp. 16 and 17). This evidence would 
show that this account was opened by Grace E. Nichol¬ 
son with money that belonged to her; that the original 
deposit was in the sum of Five Thousand ($5,000) Dol¬ 
lars, and that this deposit had been long since used up 
and numerous deposits thereafter made; that hundreds 
of checks were drawn by Grace E. Nicholson for the 
payment of her own personal needs, and that when 
overdrafts developed in this account it was to Grace 
E. Nicholson that the bank looked for payment. This 
evidence would conclusively show that the funds were 
Grace E. Nicholson’s and the very wording of the ac¬ 
count itself, “Lorraine Mae Nicholson, Minor, subject 
to control of Mrs. Grace E. Nicholson,” shows that it is 
Grace E. Nicholson’s money. The words, “subject to 
control of Mrs. Grace E. Nicholson,” mean just what 
they say. 

The lower Court’s ruling sustaining the motion to 
quash the garnishment on the grounds that the defen¬ 
dant Grace E. Nicholson’s interest was a purely equi¬ 
table interest and therefore a lower Court had no juris¬ 
diction, was clearly erroneous. The argument of the de¬ 
fendant begs the very question that was to be decided, 
namely: Is this money Grace E. Nicholson’s, or does 
it belong to some third party? No evidence was pre¬ 
sented to the Court to show that this was a trust fund 




7 


nor was any proffer of any evidence made. The mere 
wording of that account, “Lorraine Mae Nicholson, 
minor, subject to control of Mrs. Grace E. Nicholson” 
does not show any equitable interest, either of the 
minor or of any other party. The legal title to the 
funds are in Grace E. Nicholson by the wording of that 
account and the lower Court, by sustaining the Motion 
to Quash without any evidence adduced before it, as¬ 
sumed that this was a trust fund. The only proper 
way to ascertain whether or not it was a trust fund, if 
there was any doubt in the mind of the lower Court, 
was to have an oral examination of the garnishee bank 
to get all the attendant facts and circumstances sur¬ 
rounding this account. 

This Court has spoken on two occasions in recent 
years on the question of the right to orally examine a 
garnishee. In the case of Fidelity Savings Company v. 
Security Savings and Commercial Bank, 55 App. 180, 
this Court said: 

“The right of oral examination is a statutory 
right as a means for the creditor to ascertain 
whether the garnishee has property or credits in 
his hands and, if so, what the facts are concerning 
them. ’ 9 

This case dealt with Sections 123 and 137 of Title 24, 
District of Columbia Code (1929), governing attach¬ 
ments before judgment. 

In a situation like the present one dealing with an 
attachment after judgment, this Court in Flynn v. 
Potomac Electric Power Company, 60 App. 82, stated 
that the ruling in the Fidelity Savings case applied 
with equal force to Section 287 of Title 24 which deals 
with attachments after judgment. Section 123 and 
Section 237 of Title 24 are almost identical in words 
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and the Court held in both of these cases that it is not 
necessary for the plaintiff to traverse the answer of the 
garnishee in order to exercise the right of examining 
the garnishee orally under oath. 

This right to examine a garnishee should be liber¬ 
ally permitted by the Courts and not restricted, be¬ 
cause through the use of oral examination the judg¬ 
ment creditor can ascertain facts that are otherwise 
denied him. 

In this case the motion for oral examination was 
granted as of April 1, (R. p. 7) and the Court should 
not have denied us this right on the state of the rec¬ 
ord. The Court, out of caution, should have permitted 
the oral examination of the garnishee and then, from 
the facts developed on this examination, decide whether 
to order a judgment of condemnation or not. 

Point 2. 

Where Funds Under the Control of a Judgment Debtor 
Are Garnisheed, Public Policy Forbids the Judg¬ 
ment Debtor the Right to Assert as a Defense to 
the Garnishment That He Holds Said Funds as 
Trustee for Another. 

Section 291 of Title 24 of the District of Columbia 
Code (1929), provides: 

“Any garnishee or stranger to the suit who may 
make claim to the property attached as hereinafter 
provided, may plead to the attachment, and such 
plea shall be considered as raising an issue with¬ 
out replication, and any issue of fact thereby made 
may be tried by the court or by a jury impaneled 
for the purpose, if either party desire it.” 

Again, Section 293 of Title 24, known as the “Trial 
of right to attached property,” provides that any per- 
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son claiming the right to attach property may inter¬ 
vene in the attachment proceedings by a petition under 
oath and have his right tried before a jury or before 
the Court. 

Therefore, by virtue of Section 291 and Section 293 
of Title 24, the infant, Lorraine Mae Nicholson, should 
have pleaded to the garnishment and claimed her right 
to the property. It certainly should not stand in the 
mouth of a judgment debtor to come into a court and 
say that money in his name does not belong to him but 
to a third party. It should lie only with the third party 
to claim the right to the money. The door for fraudu¬ 
lent evasions would be opened if this right of a judg¬ 
ment debtor to say that property that he has in his 
possession and which he manifests ownership of be¬ 
longed to a third party. Public policy demands that 
the third party should claim the ownership of the 
money and not place the right within the mouth of the 
judgment debtor to come onto court and quash the 
garnishment upon the mere statement that the money 
does not belong to him. This rule was laid down in 
the case of Reynolds v. Smith, 7 Mackey 27. In this case 
it was suggested to the court by the defendant on his 
own motion to quash the attachment that the funds be¬ 
longed to several parties for whom he was agent, al¬ 
though the funds were deposited in a bank in his own 
name. The Court said: 

“Upon examination of the authorities, it ap¬ 
pears to be well settled that, while a debtor having 
funds deposited in his own name in bank, which 
really belong to another person, are not absolutely, 
by force of fact of having been so deposited in his 
own name, subject to the right of the depositor’s 
creditors, yet the question is who shall be the party 
by whose instrumentality they shall be exempted. 
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While it is true prima facie, they are funds of 
the debtor, being deposited in his name. While 
it is perfectly true that his creditor may follow 
those funds, or rather his cestui que trust, the man 
in whose behalf he had deposited the funds may 
come in and vindicate his title to them and claim 
them and that the creditors of the party whose 
funds are attached can have no better right to the 
funds than the debtor himself, yet the proper per¬ 
son must come into court for the purpose of as¬ 
serting that right. Public policy forbids the debtor 
himself, who has deposited the funds in his own 
name, from setting up the pretense that lie holds 
them as trustee for another. If the party for 
whom lie is trustee comes in, intervenes in the case 
by way of claim to the property, or other sugges¬ 
tion, and demands the funds as his, and proves in 
point of fact that they are his by tracing the iden¬ 
tity of the funds, although covered up with the 
name of the debtor, the Court will withdraw its 
hand and allow the true owner to take the funds. 
But public policy forbids us to receive a suyyes- 
tiou of that sort front the debtor, for the debtor 
himself THE VERY NEXT DAY, MAY RE- 
SEME THE CONTROL JT7/7C// HE HAD us 
bet tree h him (Hid the yernishee over the funds cud 
defeat both the attachiuy creditor and his own 
cestui que trust/' (Italics ours) 

Court cited cases o Jackson v. Raul; of U. S.. 10 
Pa. State 01, The Farmers and Mechanics Nall. 
Rank v. Kitty, "7 Pa. State 202, and Randall v. 
Way. Ill Mass. 300. 

Public policy would forbid in this case the defense 
on the part of the defendant that the account shows on 
its face that it is not defendant's but her minor daugh¬ 
ter's without allowing plaintiff to refute this statement 
by testimony and oral examination of the bank. The 
account, as a matter of fact, does not on its face show 
a trustee account, but on the contrary admits that tin* 
control of this fund is entirely within the defendant. 
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The fact that Lorraine Mae Nicholson is a minor does 
not give any different standing to this account. A 
minor can take title to real and personal property and 
have ownership of the same as well as an adult. Flush- 
man v. Bank of Marlington, 114 W. Va. 723. 

If, because of the presence of a minor’s name, and 
to protect the rights of the infant, the Court would 
appoint a guardian ad litem for and on behalf 
of the infant (but merely because a minor’s name is 
used, a garnishment should not be quashed and a 
creditor’s rights destroyed) every judgment debtor 
would then use this device to hinder and defraud his 
creditors. Before parents become benevolent to their 
child, they should pay their just debts. A recent case 
illustrative of the principle invoked in the Reynolds 
case is Turner v. Nicholson (First National Bank, gar¬ 
nishee) 151 Miss. Rep. IS, 117 So. 329. In this case, 
Turner, having a judgment in the sum of Six hundred 
($600) Dollars against L. M. Nicholson, garnisheed the 
First National Bank of Greenville, Mississippi. The 
garnishee stated that there were three accounts held 
by the bank: one in the name of L. M. Nicholson con¬ 
taining no credits; the second in the name of L. M. 
Nicholson, Chancery Clerk, where existed a credit of 
Five thousand four hundred thirty-three and 91/100 
($5,433.91) Dollars, and the third in the name of L. M. 
Nicholson, Chancery Clerk, guardian of L. M. Gilchrist, 
where existed a credit of Twenty-six and 03/100 
($26.03) Dollars. Nicholson then filed his claim of 
exemption alleging that the money credited to L. M. 
Nicholson, Chancery Clerk, was exempt from garnish¬ 
ment because all of said money was public funds and 
trust money and no part of it belonged to him. The 
plaintiff demurred to this claim of exemption on live 
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The fact that Lorraine Mae Nicholson is a minor does 
not give any different standing- to this account. A 
minor can take title to real and personal property and 
have ownership of the same as well as an adult. Flush- 
man v. Faith of Maiihtf/tou. 114 \\\ Va. 7-o. 

if, because of the presence of a minor's name, and 
to protect the rights of the infant, the Court would 
appoint a guardian ad Firm for and on behalf 
of the infant (but merely because a minor's name is 
used, a garnishment should not be quashed and a 
creditor’s rights destroyed) every judgment debtor 
would then use this device to hinder and defraud his 
creditors. lie fore parents become benevolent to their 
child, they should pay their just debts. A recent case 
illustrative of the principle invoked in the Reynolds 
case is 7'unu r v. X icholsou (First National Bank, gar¬ 
nishee) lol Miss. Rep. IS, 117 So. bill). In this case, 
Turner, having a judgment in the sum of Six hundred 
($600) Dollars against L. M. Nicholson, garnisheed the 
First National Bank of Greenville. Mississippi. The 
garnishee stated that there were three accounts held 
by the bank: one in the name of L. M. Nicholson con¬ 
taining no credits: the second in the name of L. M. 
Nicholson, Chancery Clerk, where existed a credit of 
Five thousand four hundred thirty-three and hi 100 
($5,4bb.0i) Dollars, and the third in the name of L. M. 
Nicholson. Chancery Clerk, guardian of L. M. Gilchrist, 
whore existed a credit of Twenty-six and Ob 100 
($2G.0b) Dollars. Nicholson then filed his claim of 
exemption alleging that the money credited to L. M. 
Nicholson, Chancery Clerk, was exempt from garnish¬ 
ment because all of said money was public funds and 
trust money and no part of it belonged to him. The 
plaintiff demurred to this claim of exemption on live 


grounds: First, the claim oi' exemption is iiisutlieiont 
in substance and law to show that tin* money is cxempi 
from yarnishineul and no facts are shown lending to in¬ 
dicate that the mouc\ was public funds or trust fumls; 
Seeond. Third and Fourth were to the point that puhlie 
and trust funds are still subject to yarnislmient unless 
and until the same is claimed by the owner or owners 
thereof; Fifth, upon the ground that public policy does 
not permit the debtor Jo claim the exemption that the 
money belongs to someone,eise. 

The Supreme Court of Mississippi, in reversing the 
action of the lower court, which overruled the demur¬ 
rer to the exemption, said: 

and money deposited in the bank in the 
name of an individual followed by the word 
‘ayenl,’ ‘trustee’, or oilier words showing that the 
depositor is acting as the representative or fidu¬ 
ciary of a third per.-pn, cannot be yarnisheod as 
funds of a depositor where it is proved that the 
depositor did not own funds, but was actiny for 
another; but, if it is not proved that the deposi¬ 
tor is not the owner of the deposit, he will be 
trented as owner and the deposit may be ynrnishcd 
to pay his debt. However, the delctiso (hat sudi 
funds are held in a 1 eprescntnlivc or iidueiary ca 
paci'y cauuo : lv ere d and maia'n.ued by the 
debtor himself without disclosing; the name of the 
true owner and his riyht to represent such owner: 
and a mere claim by the debtor that such funds 
are public or 1 rust funds, without disdosiny Un¬ 
true owner and facts showing the riyht of such 
debtor to represent such owner in asserting a 
claim to the funds is insufficient to present such a 
defense. We think therefore that the demurrer to 
the claim filed by the defendant Nicholson should 
have been sustained.” 


J 


♦ r 
•J 


In the c;im' at bar, tin* true owner was not present 
belore the (’oiirt and the defendant never evi*n repre- 
"ented that she was a trustee, hut merely Mated that 
she held an equitable title. A 1 rustee holds a le.ual title 
to the lands. \\ hat equitable title wa- in (Jraee la. 
Xiehoison is not shown, or wi;at equitable interest was 
not diselosed by the evidence. Further, the burden of 
pi'oot is upon the deiendaut in this case to show that 
the money belongs to someone else and affidavits or 
lestiinonx should iiavc been proll(*red showing that 
this nioncN belongs to someone else. The burden of 


proof would be upon any person claiming title and 
ownership ol these lands. /,. Ii. J’dch! nm n x. II alter 
<'!'<■< /■. Ib4 X. i'. (j<4; L. Ii. Sniff/, cl. <tl. v. Si. Mary's 
()i/ i.iti/ntt ( o injt<i it t) anti Central Trust ('out /hi u tj of 


Si. ( Ittirlcs, .i/tssoiti i, Jititi'l'tit 


bb X. C. S14 : T<nru- 


scitfi Ij Itolcsalc (i rot -1 It/ ( ' o III/HI It /J V. (' ltd III he rill i It Cllll- 
mit/l ( o.. Slate Haul,- ol , j nth rsoii. Iult r/jlciulcr. 27 1 S. 
\\ . doS; littihoouc JxoI,hha ii. '.'>•) S. \\ . (2d) l!s. How¬ 
ever, the record is devoid of any such testimony or 
proffer. Fui tiler, in view of the fact that our (’ode, 
Section 2b. >, idle 14, provides a method through which 
a third party may claim ownership, we respectfully 
submit that this Court should reallirm the doctrine set 
torin m Hct/ifohis x. Sunlit on grounds oi public police 
that a judgment debtor should not he permiited to 
claim ownership of the moneys in a third party as a de¬ 
fense to a ifarnishment proceeding. As was said in 
lit ijit’>((/s x. Sin/lit : 


I he true owner has a riyht to come in and, if 
the t rue owner stands by and remains silent, public 
policy requires that the funds shall be treated as 
the lauds o| the debtor and condemned under the 
attachment." 
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Inasmuch as no one in this cast* has claimed this 
money, we respectfully submit that a judgment of con¬ 
demnation should have been entered and that the Court 
was clearly in error in sustaining the motion to quash. 


Point 3. 

The Answer of the Riggs National Bank Shows That 
These Funds Were Under the Control of Grace E. 
Nicholson, the Defendant, and Judgment of Con¬ 
demnation Should Have Been Entered Against 
Such Funds. 


The motion to quash was granted upon the theory 
that the interest of the defendant was purely equitable. 
No evidence of this “equitable interest" was presented 
to the Court. This was a mere conclusion of the 
pleader as set forth in the motion lo quash ( R. p. 6). 

It is the contention of the plaintiff that the return 
of the Bank to the garnishment shows on its face that 
the owner of these accounts was Grace E. Nicholson. 
The relationship between a depositor and a bank is 
that of debtor and creditor. }\'oorfij v. Xnl tonal Hank, 
194 X. C. 549, 140 S. E. 150, 3 R. (’. L. 510. 

In the instant case, Grace E. Nicholson had three ac¬ 
counts, according to the answer of the garnishee-bank. 
The answer of the garnishee says: “Garnishee i> in¬ 
debted to the defendant for a balance of $42.10 in a 
savings account. Garnishee has a balance in a check¬ 
ing account to credit of Lorraine Mae Nicholson, a 
minor, subject to control of Mrs. Grace E. Nicholson, 
her mother, the defendant, and a balance of $95.00 in a 
savings account of Lorraine Mae Nicholson, subject to 
control of Mrs. Joseph H. Nicholson, her mother, the 
defendant. The extent of the defendant's interest, if 



15 


any, in tlu* last two mentioned accounts is unknown to 
the garnishee.” 

As to the $42.10 balance in a saving's account of tlu* 
defendant, the plaintiff should have had a judgment of 
condemnation and the Court was clearly in error in 
quashing the garnishment without entering a .judgment 
in plaintiff's favor. 

The remaining two accounts were subject to control 
of Grace E. Xicholson and were realistically Grace E. 
Xicholson's accounts. 

To spell out a trust on the face of this garnishment 
is to distort the true meaning of the words and to sub¬ 
stitute an intent that never existed. If a trust fund 
was established, the words descriptive of that objec¬ 
tive should have been used and further acts on the part 
of the settler of such a trust should have been accom¬ 
plished. The lower Court accepted the words set forth 
in defendant's motion to quash the writ of garnishment 
and accepted the theory that the interest of Grace E. 
Xicholson was purely equitable. What equitable in¬ 
terest was present in Grace E. Xicholson on the face of 
the return of the garnishment has never been disclosed. 
It is our contention that Grace E. Xicholson had a legal 
interest and was the legal owner of these funds and 
therefore Ihese accounts were realistically accounts 
between the Riggs Xational Bank and Grace E. Xichol¬ 
son, depositor. The relationship between the Riggs 
Xational Bank and Grace E. Xicholson was that of 
debtor and creditor and therefore the legal right to 
claim ownership of these accounts was in Grace E. 
Xicholson. as stated in the return to the garnishment. 

The account stood, “Lorraine Mae Xicholson, minor, 
subject to control of Mrs. Grace E. Xicholson." These 
words mean that Grace E. Xicholson has the right to 
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draw and sign checks on this account. It should be 
noted too that this is a checking account and the ac¬ 
count is subject to her control. Lorraine Mae Nichol¬ 
son, minor, has no right to draw checks on the account. 
The bank owes no nionev to Lorraine Mae Nicholson. 
The contractual relationship exists between the Bank 
and Grace E. Nicholson because Grace E. Nicholson 
controls the account and therefore Grace E. Nicholson 
is the depositor, the owner of the account, and the 
creditor of the Bank. 

Most of the cases that deal with the right to the 
ownership of funds in a bank arise when one of the 
parties claims ownership of the funds. The facts can 
be distinguished from the instant case inasmuch as 
here we have a judgment creditor attaching funds that 
are in the name of the judgment debtor. However, 
if Lorraine Mae Nicholson, minor, has no right to these 
funds, either as a gift or as a declaration of trust in 
her favor, then indeed it can be said that Grace E. 
Nicholson is the true owner of these funds. Lorraine 
Mae Nicholson as a minor cannot claim these funds as 
a gift because the donor has not parted with, or relin¬ 
quished dominion and control over, the funds, and 
Lorraine Mae Nicholson has never had legal title to the 
funds because there must be not onlv an intent to give, 
but also actual delivery of the property to Lorraine 
Mae Nicholson, in order to make a valid gift infer 
vivos , and it is not a valid declaration of trust because 
there must also be the same intent to pass title and de¬ 
livery of title in a declaration of trust as there is to 
* 

make a valid gift. 

A recent case that clearly explains the status of a 
bank deposit like the present is the case of Annie Laura 
Hose, Administratrix* v. George Osborne , .Jr., 133 Me. 
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Rep. 497. On page 501 of the opinion, in drawing a 
distinction between a valid gift inter vivos and a decla¬ 
ration of trust, the Court says: 

“With relation to a voluntary trust, there is in 
such a gift of the equitable rather than of the legal 
interest therein. While delivery is a slue qua non 
in a gift inter vivos, vet not so in a voluntary trust 
where the property already is in the possession of 
the cestui qua trust. 

“ ‘The only important difference between a 
gift and a voluntary trust is, that in the one case 
the whole title, legal as well as equitable, the 
thing itself, passes to the donee, while in the 
other, the actual, beneficial or equitable title 
passes to the cestui quc trust, while the legal 
title is transferred to a third person or is re¬ 
tained by the person creating it, to hold for the 
purposes of the trust. But a gift of the equi¬ 
table or benelicial title must be as complete and 
effectual in the case of a trust, as is the gift of 
the thing itself in a gift inter vivos. “It is just 
as essential, to establish the trust sought to be 
set up here, to prove some act on the part of the 
donor that shall operate to pass the equitable 
title to the donee, as it is to prove delivery in a 
gift inter vivos/' Bath Savings Institution v. 
II at horn, 88 Me., page 122.’ Norway Savings 
Bank v. Merriam. et at., supra, on page 150.” 

In the case of Northrop v. Hale, 73 Me. 66, a bank 
account was opened in the Portland Savings Bank in 
the sum of Two Thousand Dollars ($2,000) by Eliza 
M. Robinson who opened the account as follows: “Ac¬ 
count Xo. 20607. Portland Savings Bank, in account 
with Mary Eliza Northrop” and above this name was 
written “Subject to E. M. Robinson.” Mrs. Robinson 
retained the bank book and made deposits and with- 
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drawn Is during 1km* lifetime and on her death a dispute 
as to the ownership of the money developed between 
her administrator and Mary Eliza Northrop. The 
Court held that the money rightfully belonged to Hale, 
Administrator, and that there was neither a valid gift 
nor a declaration of trust, stating that: 

**' * * to constitute such a gift there must be a 
gift absolute and irrevocable. The donor must de¬ 
liver the property and part with all present and 
future dominion over it. In the case cited, the 
bank book remained in the possession of Mrs. 
Kobinson. The funds deposited ever remained 
subject to her control. She drew money as she 
needed it. Nobody else could draw funds. There 
never was a moment of time from the day of the 
deposit to that of the death of the depositor when 
Eliza Northrop had any title to the money deposi¬ 
ted, or any right to control its disposition. I$v the 
very terms of the deposit it was subject to Mrs. 
Eliza M. Robinson and her conduct and that of the 
bank was in entire accordance with such view. 
There was never any complete and perfect gift. 
* * * The donor must be divested of and the donee 
invested with, the right of property. The indis¬ 
pensable essentials of a gift, delivery to the donee 
and loss of dominion over it by the donor are want¬ 
ing.” 


The Court further stated, on the question of a trust: 

“If there is a trust in the case at bar, it is for 
the depositor. There is no language indicating a 
trust for the complainant, but the reverse, that it 
was for the depositor, subject to her control, and 
controlled by her. This negatives a trust for the 
complainant. * ‘ ' Neither did the depositor de¬ 
clare herself as trustee, or as making the deposit 
for a cestui que trust, for whom she was trustee. 


i 
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It is well settled that where a trust is once com¬ 
pletely aud effectually created, whether by a 
formal instrument or by parole, where a parole 
declaration of trust is sufficient, the trust is beyond 
revocation, by the simple act of the donor. Here 
there was no such trust. There never was a 
moment when the depositor had not entire control 
of the funds, and when she could not have revoked 
the trust, if there had been one created.” 

In this case, the Court considered a number of Mas¬ 
sachusetts cases and Maine cases as a basis for its con¬ 
clusion. After a diligent search by counsel, it is one 
of the few cases where the words “Subject To” are 
used. However, the case at bar is even a far stronger 
case, as here we have a checking account subject to con¬ 
trol of Grace E. Nicholson: where as in the Northrop 
v. Hole case it was a savings account. It should be 
noted too that Northrop v. Ilale is cited with approval 
by our own Court of Appeals in the case of Lust v. 
Miller, 55 App. D. C. 217, 4 Fed. (2d) 293. 

Another case similar to the one at bar is that of 
Marcey v. Amageen . (>1 X. H. Rep. 31. In this case a 
father deposited money in separate savings accounts in 
the names of his three children. On each one of the 
savings bank books there was a notation “Pay to the 
order of Captain Joseph Amageen.” The father died; 
the children claimed the deposits and the Court in this 
case held that there was no valid gift nor a valid decla¬ 
ration of trust because, 

“He retained the bank books without notice to 
the defendants or to any one of them and caused 
an entry to be made on the bank ledger showing 
that the money was payable to his own order, his 
intent tons to create a trust cannot be found.” 
(Italics ours) 
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In this case the Court also cited the various Massa¬ 
chusetts cases upon which the Maine Court based its 
decision. 

In the case of Beaver v. Bearer. 117 X. Y. Re]). 421, 
which is the leading case on the subject in this coun¬ 
try, where a father deposited money in a savings bank 
and had the deposit made in the name of his son and 
retained the pass book, the Court, after viewing all 
the cases on the subject in this country, held that there 
was no valid gift to the son nor was there a valid 
declaration of trust and, inasmuch as the father re¬ 
tained the pass book and did not give it to the son, the 
Court held that there could be neither a gift nor a trust 
established. The Court said: 


“There was no declaration of trust in this case, 
in terms, when the deposit of November 5, 1SGG 
was made, nor any time afterwards, and none can 
be implied from a mere deposit by one person in 
the name of another.” 


One of the more recent cases on this subject and one 
of the few cases where a deposit was made in a check¬ 
ing account, as distinguished from a savings account, 
is the case of Peters v. Peters. 224 Ky. 41)3, G S. W. 2d, 
409, 50 A. L. R. 0G0, with an excellent and complete an¬ 
notation of the subject at page 075. In this case the 
Court held that a deposit made in a checking account 
by a father in the name of his son was not a valid gift 
nor a valid declaration of trust, citing Bearer v. Bea¬ 
ver. supra, and Murrey v. A way rev, supra, as authori¬ 
ties for his decision. In the Peters case then* was a 
checking account; there was no retention of a savings 
pass book which is usually necessary for any person 
to present to the bank when withdrawing funds. 
Naturally, in a checking account no pass book is given, 
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but the Court still held in this case that the mere de¬ 
posit of money by a person in the name of another does 
not make a valid gift nor a valid declaration of trust, 
because there is not present the acceptance of the gift 
nor the true intent to establish a trust. 

Another excellent case is Telford v. Patton , 144 Ill. 
Rep. Gil, 33 N. E. 111!), which neatly draws the dis¬ 
tinction between a valid gift infer vivos and a declara¬ 
tion of trust. In this case a man deposited Twenty-six 
hundred ($2000) Dollars in the name of another party 
and received a certificate of deposit which was found 
on his bodv when he was killed in an accident. The 
Court held that there was neither a gift nor a declara¬ 
tion of trust. This case, together with Northrop v. 
Hate, supra , is also cited with approval in the case of 
Lust v. Miller . supra. 

In the Lust case, there was a question as to whether 
or not there had been an equitable assignment of a 
specific sum of money that was sent by a bank in Ger¬ 
many to the Hanover National Bank in New York, and 
the Court, in arriving at a decision that there was no 
valid equitable assignment, cited as a basis for its de¬ 
cision, Telford v. Patton , supra , and Northrop v. Hale, 
supra . and the Court went at length to quote from Tel¬ 
ford v. Pa!lou. Therefore, inasmuch as this Court has 
approved the decision in ' Telford v. Pail on. and also 
Northrop v. Hale, the wording of the present deposit in 
the Riggs National Bank would not vest any right, title, 
or interest in these funds to Lorraine Mae Nicholson, 
minor, and Grace E. Nicholson would, therefore, be the 
legal owner and would be the creditor to the bank, and, 
therefore, judgment of condemnation should have been 
granted to the plaintiff. 
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In the case of Farmers Loan <£ Trust Co. v. Win- 
throp, 238, X. Y. 487, the Court said: 

“The transaction, failing as a gift because in¬ 
choate or incomplete, is not to be sustained as the 
declaration of a trust. {Beaver v. Beaver , supra). 
Matter of Cranford, 113 X. Y. 560-566. Wadd v. 
Hazleton, 137 X. V. 215. The donor had no inten¬ 
tion of becoming trustee herself. The donee never 
got title and so could not hold it for another. 
There was no equitable assignment. Equity does 
not enforce a voluntary promise to make a gift 
thereafter.” 

From the above authorities it can be seen that Lor¬ 
raine Mae Xicholson as a minor could not claim this 
money either as a gift or as a eestui quo trust under 
the theory of a valid declaration of trust. Therefore, 
this money not being a valid gift in law or a valid trust 
established, Grace E. Xicholson is truly and realis¬ 
tically the owner thereof. In the factual situation here 
present, wherein the plaintiff files a garnishment and 
garnishees this money, a judgment of condemnation 
should have been given on the face of the answer to the 
interrogatories bv the Riggs Xational Bank, because 
the legal right to claim ownership of these funds on the 
face of the answer to the interrogatories was in Grace 
E. Xicholson, inasmuch as these funds were subject to 
her control, and Lorraine Mae Xicholson, minor had no 
right to withdraw the funds or to claim ownership of 
them because the bank under its contract must look 
solely to Grace E. Xicholson as its creditor. The mere 
form of the deposit alone does not create a trust or a 
valid gift for Lorraine Mae Xicholson's benefit, and 
the Court was clearly in error in assuming that any 
gift or valid trust was established. The burden of 
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proof was on Lorraine Mae Nicholson, minor, to prove 
her title and her rig-lit to this money. This she has not 
done nor is it possible under the wording of this ac¬ 
count to prove or claim any rights to these accounts. 

From a study of most of the cases on the question of 
bank deposits, the question of ownership arises out of 
savings accounts where retention of the pass book is 
evidence of control and dominion over the deposit. In 
the case at bar, we have a checking account. Usually 
in the case of gifts and trusts to be established, the 
donor or the settler would not take a checking account, 
which is the subject of daily activity, as a means of 
making a gift or of establishing a trust fund, and all 
the more so in the instant case where the very signifi¬ 
cant words, “Subject to control of Mrs. Grace E. 
Nicholson” were used. The words, “Subject to con¬ 
trol” made Grace E. Nicholson the creditor of the 
Bank. In the case of JIulshizer v. First State Hank 
of Robstown, 207 S. W. 584, where the Court of Civil 
Appeals of Texas was construing a deposit in the name 
of J. R. Noyes but subject to withdrawal by J. E. 
Noyes, the Court, in holding that J. E. Noyes was a 
creditor of the bank and therefore a judgment debtor 
could garnishee this account, said: 

“The fact that money is deposited in the name 
of another, when standing alone, will make a 
pritna facie case of ownership by such other; but, 
when it appears that the control of the deposit is 
reserved by an agreement that it is to be paid out 
on checks drawn by the depositor, it appears that 
he is using the name of the other person as a sub¬ 
terfuge to conceal his ownership of the money. 
The fact that a person deposits money in the name 
of another does not give him authority to with¬ 
draw it, and, when he so deposits it with the under- 
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standing that he can withdraw it, his exercise of 
control over it is consistent only with the theory 
that he is the real owner.” 

Therefore, it is respectfully submitted that the lower 
Court was in error in sustaining the motion to quash 
and the case should be reversed with instructions to 
permit a judgment of condemnation to be entered on 
these funds. 

Respectfu 1 ly submitted, 

George F. Shea. 

Martin F. O’Doxochuk. 

Thomas X. Dunn. 

Attorneys for ApprUant. 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

Appellant (plaintiff below) prosecutes this appeal 
from an order of the District Court of the United 
States for the District of Columbia quashing his writ 
of garnishment on motion of the appellee (defendant 
below). 
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We shall, herein, refer to the appellant as plain¬ 
tiff and the appellee as defendant. 

Statement of Facts. 

After obtaining judgment against the defendant 
(R. pp. 1 and 2) for $5,085.73, plaintiff sued out a 
writ of garnishment on Riggs National Bank (R. p. 2) 
to attach any credits of the defendant on hand there. 
The return of the Bank was, in substance, that it held 
$8,942.28 in a checking account and $95.00 in a savings 
account to the credit of Lorraine Mae Nicholson, 
Minor, subject to the control of Mrs. Grace E. Nichol¬ 
son”, her mother, and the defendant herein (R. p. 
5). Plaintiff then filed a motion for oral examination 
of the bank-garnishee (R. p. 6), which was granted 
(R. p. 7). Thereafter, defendant filed a motion to 
quash the writ of garnishment (R. p. 7) on the ground 
that the return of the bank-garnishee to the writ of 
garnishment showed on its face that there was an 
equitable interest involved and that a court of law, 
therefore, had no jurisdiction in the matter. 

It was orally stipulated between counsel that the 
motion to quash should be heard by the same Justice 
who would hear the oral examination of the garnishee 
(R. p. 14). Accordingly, on the date set for the oral 
examination, the motion to quash was first heard. 
The motion was granted (R. p. 7), and the plaintiff 
was thereupon denied the right to examine orally 
the bank-garnishee. From this action of the lower 
Court, the plaintiff now is appealing. 
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Assignment of Errors. 

Plaintiff makes six assignments of error (R. p. 10). 
The first three and the last two involve the same 
point and are merely different methods of expressing 
one alleged error, namely, that the Court below erred 
in denying the plaintiff the right to an oral examina¬ 
tion of the bank-garnishee. The remaining assign¬ 
ment is the general one that the Court erred in quash¬ 
ing the writ of garnishment. 

Points of Argument. 

Defendant’s argument in defense of the appeal, 
therefore, will be confined to the following two points: 

1. The Court below was correct in refusing to 
permit an oral examination of the garnishee. 

2. The Court below was correct in quashing the 
writ of garnishment. 

ARGUMENT. 

Point I. 

The Court below was correct in refusing to permit 
an oral examination of the garnishee. 

Defendant respectfully contends that the quashing 
of a garnishment itself leaves the garnishor without 
a right to proceed further and orally examine the 
garnishee. Disregarding for the moment any ques¬ 
tion of law, but considering merely the logic of the 
very order of things, this must be so, because it 
leaves the garnishor, ipso facto, without a garnish¬ 
ment under which to proceed. 

To put it otherwise, the quashing of the proceed¬ 
ing is the final and logical termination of the pro- 
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ceeding, and tacitly implies, without express provi¬ 
sion to that effect, the forced abandonment of any 
further action under the proceeding. The quashing 
of the garnishment leaves no proceeding before the 
Court under which an oral examination of the gar¬ 
nish ee may be had. Indeed, it leaves no garnishee 
to be examined, for the reason that a garnishee, as 
such, is of course brought into legal existence only 
by the issuance of a writ of garnishment, and, con¬ 
versely, is wiped out of existence, as such, only by 
the termination of the legal force of the writ, how¬ 
ever that is brought about. The erasure of the 
garnishment proceeding operates to erase the gar¬ 
nish ee. 

This could be carried out farther by saying that 
the quashing of the garnishment proceeding itself 
leaves no garnishor entitled to an oral examination. 
In other words, the plaintiff’s legal status as a 
garnishor was concluded with the conclusion of the 
garnishment. 

This fact, logically enough, was foreseen by coun¬ 
sel and, to effect an economy of time and effort, a 
stipulation was entered into (R. p. 14) whereby the 
hearing on the motion to quash and the oral examina¬ 
tion of the garnishee were to take place before the 
same Justice. Before going into the oral examina¬ 
tion, the motion to quash was first heard. It being 
obvious to the Court below that the writ should be 
quashed, upon grounds to be discussed later, it cor¬ 
rectly refused, on the same grounds, to allow further 
proceedings under the writ. 
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The District of Columbia Code, Title 24, section 
287, with reference to oral examinations of garnishees, 
provides in full as follows, the italics being ours: 

“In all cases of attachment the plaintiff may 
exhibit interrogatories in writing, in such form 
as may be allowed by the rules or special order 
of the Court, to be served upon any garnishee 
concerning any property of the defendant in his 
possession or charge or any indebtedness of his 
to the defendant at the time of the service of the 
attachment or between the time of such service 
and the filing of his answers to said interrogator¬ 
ies ; and the garnishee shall file his answers, under 
oath, to such interrogatories within ten days 
after service of the same upon him. In addi¬ 
tion to the answers to written interrogatories re¬ 
quired of him, the garnishee may, on motion be 
required to appear in court and be examined 
orally, under oath, touching any property or 
credits of the defendant in his hands.’’ 

In other words, in all cases of attachment a judg¬ 
ment creditor is entitled to written answers to writ¬ 
ten interrogatories and, in addition, is entitled, on mo¬ 
tion, to the privilege of examining the garnishee orally 
in the event that the written answers are not deemed 
sufficiently revealing. This means, of course, that the 
right to oral examination is only available in “ cases 
of attachment.” Obviously, then, if the attachment 
be quashed before the judgment creditor gets as far 
as an oral examination, there is no * ‘ case of attach¬ 
ment” and he is no longer entitled to such examina¬ 
tion. A reading of only the italicized words in the 
statute above-mentioned bears this out, viz: 

“In all cases of attachment * * * the garnishee 
may, on motion, be required to appear in court 
and be examined orally.” 
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This language implies that there must be an attach¬ 
ment concerning which oral examination is to be had, 
if at all. The statute provides for oral examination 
in cases of attachment. Therefore, without an attach¬ 
ment there can be no oral examination. If, on the 
hearing of a motion to that effect, a court quash the 
attachment for the reason that on the face of things 
it is the opinion of that Court that the attachment 
or garnishment is the improper proceeding, then 
there is no attachment proceeding left under which 
to proceed to oral examination. If repetition of this 
statement in variegated forms seems needless, it is 
only due to the defendant’s anxiety to present it in a 
logical and elementary fashion. 

.Plaintiff, under Point One of his argument in his 
appeal brief, at Page Four, contends that the right 
of oral examination of the garnishee is a statutory 
right that cannot be denied. It is conceded that it 
is a statutory right and it is further conceded that 
it cannot be denied as long as there is an attach¬ 
ment or garnishment proceeding pending against the 
garnishee. However, in the language of the statute 
itself, only “in cases of attachment” is there such 
a statutory right. Where the attachment is quashed, 
therefore, there is no longer a case of attachment, 
and, consequently, no longer a statutory right to oral 
examination. 

Plaintiff, in his brief, makes much of the fact that 
the lower Court denied him the right to an oral 
examination of the garnishee after his motion for 
oral examination had been granted. It is to be re- 
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membered that when that motion was before the Court, 
and granted, the garnishment was then in full force 
and effect. In view of the statutes of this jurisdiction, 
and the cases decided by this Court, it would un¬ 
doubtedly have been error to have denied the motion 
at that time. Subsequently, however, the garnish¬ 
ment was quashed, and it was only then, after the 
garnishment was quashed, that he was denied his 
former right. This, defendant contends, was entirely 
proper. 

Plaintiff, at Page Five of his brief, supplies a 
reason for the enactment of the above-outlined stat¬ 
ute, viz: 

“* * * to give to judgment creditors the right to 
examine a garnishee under oath before the Court 
to ascertain what funds, what credits, or what 
property the garnishee might have in his pos¬ 
session belonging to the judgment debtor, or to 
explain the attendant facts and circumstances 
surrounding the possession of any of defend¬ 
ant’s property.” 

Without in any wise questioning this as being the 
real thought in the minds of our legislators when 
enacting this statute, it must be criticized to the 
extent of pointing out that it is so only in those cases 
where a garnishment or attachment proceeding, in the 
first place, is clearly the correct remedy or proper 
proceeding, and that neither the statute itself nor the 
reason behind it gives a garnishor the right to accom¬ 
plish in a court of law what should be attempted only 
in a court of equity. 

Plaintiff cites only two cases in support of Point 
One of his argument, viz: Fidelity Savings Co. vs. 
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Security Savings and Commercial Bank, 55 App. D. 
C. 180, and Flynn vs. Potomac Electric Power Com¬ 
pany, 60 App. D. C. 82. 

Neither of these cases is in point with the ques¬ 
tion raised on appeal here. In the instant appeal, 
plaintiff’s motion for oral examination was granted 
as a matter of right, but after the garnishment was 
quashed the right to examine orally was denied. In 
the two cases cited, the motions themselves for oral 
examinations \vere denied, in spite of the statutory 
right thereto, on the ground that there must first be a 
traverse of the garnishee’s written answers. This 
Court, of course, overruled such a contention in 
both cases. 

The question raised by plaintiff in this particular 
phase of his appeal is, apparently, a novel one in 
this jurisdiction, as diligent research on the part of 
counsel has failed to uncover any cases on point 
heretofore decided. Therefore, none are cited. Coun¬ 
sel can do no more than urge upon this Court a con¬ 
sideration of the maxim “Ratio legis est anima legis.” 
Certainly it would be without reason to quash a 
garnishment and subsequently permit an oral exam¬ 
ination of the (former) garnishee. 

Assuming that defendant is correct in his conten¬ 
tion that the quashing of the garnishment wiped out 
the right of plaintiff to an oral examination of the 
garnishee, it is thought that the whole question on 
appeal here is, then, essentially resolved into one 
main point, viz: Was the lower Court correct in 
quashing the garnishment? 
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Point Two. 

The Court below was correct in quashing the writ 
of garnishment. 

The material portion of the return of the garnishee 
is again set forth, as follows: 

* ‘Garnishee is indebted to the defendant for a 
balance of $42.10 in a savings account. Garnishee 
has a balance of $8,942.28 in a checking account 
to credit of Lorraine Mae Nicholson, a minor, sub¬ 
ject to control of Mrs. Grace E. Nicholson, her 
mother, the defendant, and a balance of $95.04 in 
a savings account to the credit of said Lorraine 
Mae Nicholson subject to control of Mrs. Joseph 
H. Nicholson, her mother, the defendant. The ex¬ 
tent of the defendant’s interest, if any, in the 
last two mentioned accounts is unknown to the 
garnishee.” 

Defendant, at the outset, accedes to the point made 
by plaintiff at Page Fifteen of his brief, i. e., that 
plaintiff should have judgment of condemnation on 
the $42.10 balance in defendant’s own savings account, 
and concedes that the ruling of the lower Court in 
quashing the garnishment should be reversed insofar 
as it pertains to that item of the return. Let it be 
said, however, that nowhere in the record does it ap¬ 
pear that the plaintiff moved the Court below for 
judgment of condemnation on this amount, his argu¬ 
ment on the motion to quash having been confined to 
the large checking account. This was due, perhaps, 
to a zealous anxiety on his part to reach the larger 
amount. 

Hereinafter, then, by all references to the “fund 
in question” is meant the $8,942.28 item of the gar¬ 
nishee’s return. 
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That *■‘the remaining two accounts were subject to 
control of Grace E. Nicholson and were realistically 
Grace E. Nicholson’s accounts” is, of course, not 
conceded and is pointed out to be only a conclusion of 
the plaintiff. The very fact that they were only sub¬ 
ject to her control implies that she retained something 
less than full ownership over them. 

It was defendant’s contention below, and it is here, 
that the return of the garnishee showed on its face 
that there was an equitable interest involved in the 
fund in question, and that, therefore, a law court was 
without power to entertain jurisdiction therein. 

Plaintiff, under Point Two of his argument in his 
appeal brief, states that “where funds under the con¬ 
trol of a judgment debtor are garnished, public policy 
forbids the judgment debtor the right to assert as a 
defense to the garnishment that he holds said funds as 
trustee for another.” This statement of the law is com¬ 
pletely without support. Certainly, plaintiff has failed 
to cite this Court to any cases to that effect. To bear 
this out, attention is directed to the only two cases 
plaintiff has been able to uncover and include under 
this point of his brief: 

1. Reynolds vs. Smith, 7 Mackey 27, appearing at 
Page Nine of the brief. The very language of the 
opinion in that case which plaintiff has seen fit to in¬ 
corporate in his brief discloses that the fund there in 
question was deposited in the defendant's own name. 
The Court in that case, as quoted in plaintiff’s brief, 
said that 

“public policy forbids the debtor himself, who has 
deposited the funds in his own name , from setting 
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up the pretense that he holds them as trustee for 
another.” 

This, in certain circumstances and subject to cer¬ 
tain limitations, is conceded to be correct and reason¬ 
able law, but it is in no wise in point with the facts 
constituting the instant appeal. Quite to the contrary, 
the deposit here was openly and affirmatively in the 
name of another person, subject only to the control of 
the judgment debtor (defendant). 

2. Turner vs. Nicholson, 151 Miss. Rep. 18, 117 So. 
329, appearing at Page Eleven of plaintiff’s brief. 
Here, again, the deposit was in the defendant’s own 
name. In its opinion, as set forth by the plaintiff, the 
Court said that 

“the defense that such funds are held in a repre¬ 
sentative or fiduciary capacity cannot be asserted 
and maintained by the debtor himself without dis¬ 
closing the name of the true owner and his right 
to represent such owner.” 

On its face, the return of the garnishee in the appeal 
here shows the name of the true owner. Defendant 
emphasizes the point that she was relying on the face 
of the return itself and was not attempting to contro¬ 
vert it in any manner. She was merely using as a de¬ 
fense what was already of record, and was not for the 
first time, as plaintiff would have us believe, surprising 
all parties concerned by bringing in a stranger to the 
proceeding and introducing her as the true owner of 
the fund. 

Plaintiff, on numerous occasions, in his brief, has 
referred to the deposit as being in the defendant’s own 
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name. This is not a correct presentation of the facts, 
as the return itself shows that the deposit was to the 
credit of a third party, subject only to the control of 
the defendant. 

Title 24, section 286, of the District of Columbia 
Code, provides in full as follows: 

‘‘An attachment may be levied upon the judgment 
debtor’s goods, chattels, and credits.” 

In the instant case, the garnishee’s return, without 
an unduly warped construction thereof, shows that the 
fund in question was not a “credit” of the judgment 
debtor, but a credit of, and belonging to Lorraine Mae 
Nicholson, a minor, who was not a party to the ac¬ 
tion. 

In conclusion of Point Two of his argument, plain¬ 
tiff refers again to Reynolds vs. Smith, supra, and 
quotes therefrom as follows: 

“The true owner has a right to come in and, if the 
true owner stands by and remains silent, public 
policy requires that the funds be treated as the 
funds of the debtor and condemned under the at¬ 
tachment.” 

In the light of this language, what would have been 
the true owner’s status here had she been beyond the 
seas, knew nothing of the garnishment proceeding, 
and failed “to come in”? Could the Court below have 
nevertheless foreclosed her interest in the fund in her 
absence? We think not, and respectfully call this 
Court’s attention again to the fact that the opinion in 
Reynolds vs. Smith was rendered in a case where the 
deposit was in the defendant’s own name. 
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With reference to a third party’s interest in a gar¬ 
nishment fund, and the possible foreclosure thereof in 
his absence, defendant can express his contention in 
no better language than is used in the following quota¬ 
tions : 

12 R. C. L. 858, sec. 104: “If the answer of the 
garnishee shows that a third person claims the debt 
or some interest therein, such third person should 
be cited to appear, and it is error for the Court to 
order judgment against the garnishee until the 
claimant is duly cited and made a party # * * ” 

28 C. J. 366 , sec. 584: “* * * whenever it appears, 
from whatever source, that the property does not 
belong to defendant and a judgment subjecting 
it to plaintiff’s claim will inure to the injury of 
parties not before the Court, it is the duty of the 
Court to withhold judgment for plaintiff.” 

The true owner in our case here, Lorraine Mae 
Nicholson, a minor, could not have come into the case 
even had she so desired. No guardian ad litem had 
been appointed by the Court to look after and protect 
her interests in the proceeding, nor did the plaintiff 
request that one be appointed, and being a minor, cer¬ 
tainly she could not have intervened in her own name 
of her own volition. 

Plaintiff speaks many times of public policy and the 
fact that it forbids the defendant the right to assert as 
a defense that she held the fund as trustee for another 
and that it should lie only with the third party to claim 
the right to the money. Quite to the contrary, defend¬ 
ant maintains that it would be a gross violation of pub¬ 
lic policy were the defendant to fail to so assert such 
a defense in the protection of the rights of the bene¬ 
ficiary. That, it is believed, is the duty of every trustee, 
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and is usually the reason i'or the appointment of a trus¬ 
tee as such. Let us suppose that the minor (bene¬ 
ficiary) at this particular time had been attending 
finishing school in Europe, her funds here being pro¬ 
tected and disbursed from time to time toward that 
end by a trustee. Can it reasonably be said that a judg¬ 
ment of condemnation could be taken on her funds in 
a garnishment proceeding in her absence and in spite 
of the objection and attempted protection of her 
trustee ? 

No rule is more firmly imbedded in our law than 
that the interests of a person cannot be foreclosed upon 
in his absence. This is what public policy really for¬ 
bids, and especially is it true in the case of a minor. 

The Supreme Court of the United States has spoken, 
not a little emphatically, along these lines in the case 
of Lessee of Smith vs. McCann, 24 How. 398,16 L. Ed. 
714, the legal principals of which are somewhat 
analagous to ours and the facts of which are briefly 
as follows: 

An action in ejectment was brought to recover cer¬ 
tain lands. Plaintiff’s lessors had theretofore recover¬ 
ed judgment against one Fenby and had issued a fieri 
facias which was levied on the lands in controversy, 
and the land was sold. Fenby had held the land only 
as trustee for his wife, having only a bare legal title, 
and it was contended that his interest therein could 
not be thus subjected to a fieri facias. Plaintiff, how¬ 
ever, sought to impeach the trust for fraud. The fol¬ 
lowing instruction of the lower Court to the jury dis¬ 
posed of the case below: 
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“The deed from Robert P. Brown to Richard D. 
Fenby, of the 6th of April, 1857, conveyed only a 
naked legal interest to said Fenby, which could not 
be levied on and sold under a fi.ja. issued on a 
judgment against him, he having no beneficial in¬ 
terest therein. And as the plaintiff, to sustain this 
action, has offered the said deed in evidence, and 
as without it there is no evidence of any legal title 
whatever in said Fenby at the date of the levying 
of said fi. fa., or at any other time, the plaintiff 
cannot recover in this action.” 

The language of Mr. Chief Justice Taney, in affirm¬ 
ing the lower Court, was in part as follows: 

“If these trusts are fraudulent, the lessors of the 
plaintiff have a plain and ample remedy in a court 
of chancery, which has the exclusive jurisdiction 
of trusts and trust estates. In that forum all of the 
parties interested in the controversy can be 
brought before the Court, and heard in defense of 
their respective claims. But as the case now 
stands, the only interest which the plaintiff seeks 
to impeach is that of the cestuis que trust; yet 
they are not before the Court, nor can they, by any 
process, be made parties in this ejectment suit, nor 
even be permitted to make themselves parties if 
they desired to do so, and cannot have an oppor¬ 
tunity of adducing testimony in defense of their 
rights. Under such circumstances, and inquiry 
into the validity of these trusts would not only be 
inconsistent with the established principles and 
jurisdiction of courts of common law, but also 
inconsistent with that great fundamental rule in 
the administration of justice, which requires that 
everyone shall have an opportunity of defending 
his rights before judgment is pronounced against 
him. ,, 

The garnishment in the case before the Court here 
was levied against the defendant’s bare legal title, 
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which, of course, is worth nothing. What the plaintiff 
is really attempting to do is to subject the equitable 
interest of a third party beneficiary, not even a party 
to the suit, to a satisfaction of his claim against the 
judgment defendant, which, according to the above- 
quoted case, cannot be done. 

In urging that the fund was held by defendant as 
trustee, it is asserted again that the very words of the 
return, namely, “to credit of Lorraine Mae Nicholson, 
subject to control of Mrs, Grace E. Nicholson, her 
mother, the defendant”, show in themselves that some 
sort of a fiduciary relationship existed. In the first 
place, the deposit w*as to the credit of a third party, 
and, secondly, that third party was a minor. Where 
minors are involved, it is usually found that fiduciary 
relationships are also involved, and the latter should be 
looked for and read into the proceeding, if possible, 
rather than read out by constructions strained to the 
point of absurdity. 

It seems nothing more than natural, and in reason¬ 
able accordance with the dictates of wisdom and com¬ 
mon business sense, that the property of a fourteen 
year old school girl, especially in the amounts involved 
here, should be protected in trust or otherwise, and not 
permitted to remain in her immature and inexperienced 
custody entirely devoid of supervision. And when it is 
so protected, and such protection is disclosed so 
obviously as the garnishee’s return shows here, it is no 
stretch of the imagination to conceive that the person 
so protecting it is doing so in the capacity of trustee. 
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It is thought that plaintiff will concede that the 
absence of the word*‘trust” or ‘ 1 trustee” does not nec¬ 
essarily mean that a trust is not in existence. 

As courts of equity have exclusive jurisdiction over 
trusts and trust estates (Smith vs. McCann, supra), it 
is defendant’s contention that it is in equity that plain¬ 
tiff must go to bring about a determination that a trust 
does or does not exist, or to impeach the interests of a 
cestui que trust, or to have the trust set aside for fraud 
or other reasons. 

The form of the deposit alone was sufficient to 
create a trust. The case of Millard vs. Clark, 80 Hun. 
141, 29 N. Y. Supp. 1012, is cited in persuasive support 
of this contention. 

In that case a father opened an account in the name 
of his daughter “subject to the control of” the father. 
The Court held that the father’s relation to the account 
was that of a trustee. A part of the opinion is quoted: 

“The reservation of a power of control is not fatal 
to the creation of a trust; nor is the retention of 
the bank book by the creator. The father was act¬ 
ing as custodian or trustee of the daughter’s 
money, such legal rights as he retained being held 
as trustee. There is no difference in principle be¬ 
tween money deposited to account of ‘A in trust 
for B’ and ‘B, subject to control of A’; in each 
the beneficial interest is in B; in each the manage¬ 
ment and control is in A. * * * ” 

In Matter of King , 51 Misc. (N. Y.) 375, 101 N. Y. 
Supp. 279, Mrs. Charlotte E. King deposited money in 
a bank in the name of “Harriet J. Warren, subject al¬ 
so to the control of Aunt Mrs. Charlotte E. King.” 
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She opened another account in another bank in the 
name of ‘‘Amelia E. Haswell, subject also to Charlotte 
E. King.” It was held that these deposits established 
trusts in favor of the parties named, and that the funds 
therefore did not belong to her estate. 

In Eastman vs. Woronoco Savings Bank, 136 Mass. 
208, Hutchins made a deposit in a bank in the name of 
“Ed'win B. Eastman, subject to the order of Hut¬ 
chins.” Hutchins showed Eastman the bank book, said 
he was going to give it to him,"* delivered it temporarily 
into Eastman’s possession, then said he would keep 
it in his safe for Eastman. After Hutchin’s death, 
Eastman notified the bank of his claim for the deposit 
but the bank paid the money to Hutchin’s administra¬ 
tor. Upon suit brought by Eastman to recover, it was 
held that there was a completed gift to Eastman and 
the money belonged to him. 

If this Court sustain the defendant’s contention that 
the fund was held in the capacity of trustee for the 
minor daughter, citation of law, then, to the effect that 
such fund could not be garnished by a creditor of the 
defendant is hardly necessary. A few expressions of 
the law in this regard are as follows: 

Zoilman on Banks and Banking, Vol. 5., Page 495, 
sec. 3522: “Trust funds deposited in a bank are 
not subject to garnishment for the trustee’s per¬ 
sonal debt.” 

12 R. C. L. 786: “There can be no doubt that a 
creditor of a trustee cannot garnish the trust funds 
for the debt of the trustee, even where the trust 
funds have been mingled with the trustee’s own 
funds. • • 

28 C. J. 119, sec. 163: “Property held in trust by- 
defendant is not subject to garnishment for his 
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debts, no matter how completely defendant may 
have exercised apparent ownership over it. * * *” 
28 C. J. 120, sec. 163: “ A bare legal title in defend¬ 
ant is insufficient where the equitable or beneficial 
interest is in another.” 

Marx v. Parker, 9 Wash. 473: “It is a general law 
in garnishment that the plaintiff can obtain no 
greater beneficial relief against the garnishee than 
the judgment debtor would be entitled to, and that 
if the debtor’s recovery would be limited to a mere 
legal title without beneficial interest or right of 
enjoyment in himself, the proceedings must fail. 
A judgment creditor cannot have his debt satisfied 
out of property held in trust for another, no mat¬ 
ter how completely his debtor may have exercised 
apparent ownership over it, unless it was upon 
faith of such ownership that the credit was given.” 

Defendant quotes Point Three of plaintiff’s argu¬ 
ment, appearing in his appeal brief at Page Fourteen, 
viz: 

“The answer of the Riggs National Bank shows 
that these funds were under the control of Grace 
E. Nicholson, the defendant, and judgment of con¬ 
demnation should have been entered against such 
funds.” 

From its wording, this point shows the position of 
the plaintiff to be that all funds “under the control” 
of a judgment debtor may be attached or garnished. Let 
us suppose that defendant were an attorney and the 
funds in question were funds belonging to clients and 
deposited as such. He has control over them, to be 
sure, but could the plaintiff’s position be sustained? 
Let us suppose that defendant were a clerk of court 
and the funds were funds deposited in the custody of 
the court. Again, he has control over them, but could 
the plaintiff’s position still be sustained as to them? 
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We think not, and urge upon this Court a consideration 
of the absurdity of such a position. 

Plaintiff, at Page Sixteen of his brief, says this: 

“Lorraine Mae Nicholson as a minor cannot claim 
these funds as a gift because the donor has not 
parted with, or relinquished control over, the 
funds * # 

Defendant respectfully asks from whence came the 
evidence to support such a contention. It is not of 
record, and there is no way of telling who the donor 
was, when the gift was made, where the money com¬ 
prising the fund originally came from, if it really was 
a gift, or how it was made. 

Plaintiff continues: 

“• * * and Lorraine Mae Nicholson has never had 
legal title to the funds because there must be not 
only an intent to give, but also actual delivery of 
the property to Lorraine Mae Nicholson, in order 
to make a valid gift inter vivos , and it is not a valid 
declaration of trust because there must also be the 
same intent to pass title and delivery of title in a 
declaration of trust as there is to make a valid 
gift.” 

Defendant offers the same objection to this phase of 
the argument, and urges that it is not proper on this 
appeal in the absence of evidence adduced below, as 
shown by the record, in support thereof. 

Conclusion. 

In conclusion, defendant suggests again, as it did 
below, that plaintiff’s proper remedy is to be found 
in a court of equity, where neither his rights nor those 
of the defendant or the absentee minor will be sub- 
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jected to prejudice. It might be applicable to cite and 
briefly discuss the case of Carpenter vs. National City 
Bank , decided by this Court in 1918, found at 48 App. 
D. C. 136, the factual situation of which was substan¬ 
tially as follows: 

Carpenter had a claim against Harrison and gar¬ 
nished the Western Union Telegraph Company to ob¬ 
tain money in its hands consigned to Harrison as agent 
for Heiston, which money Harrison had no interest in 
whatsoever but which, nevertheless, he was entitled to 
and had control over as far as the Telegraph Company 
was concerned. Thereafter, the Telegraph Company 
received notice from Heiston to deliver the money to 
a third party, namely, the National City Bank of Chi¬ 
cago. 

Here, thus far, we have a situation analagous to 
the facts presented by the instant appeal, i. e., a fund 
in the hands of a garnishee ostensibly belonging to one 
person, yet notice appears of the interest of a third 
party. To whom does the money belong? 

That particular question was not decided in the gar¬ 
nishment proceeding. The National City Bank brought 
suit in equity to determine who was entitled thereto. 
This Court there said: 

“It was necessary for the appellee to go into 
equity to restrain the disposition of the fund pend¬ 
ing a determination with respect to its ownership. 
Equity, having obtained jurisdiction for that pur¬ 
pose, retained it for all purposes/ ’ 

This, defendant contends, was the correct procedure 
for plaintiff to have followed here, after discovering 




that the equitable interests of a third party were in¬ 
volved. 

In this connection, Title 24, section 152, of the Dis¬ 
trict of Columbia Code, with reference to garnishments 
and attachments, provides this: 

“Nothing herein contained shall be construed as 
depriving a judgment creditor of the right to file 
a bill in equity to enforce his judgment against an 
equitable interest in real or personal estate of the 
judgment defendant, or to have a conveyance of 
the real or personal estate by said defendant, made 
with intent to hinder, delay, and defraud his cred¬ 
itors, set aside.” 

It should, in fairness, be brought to the attention 
of this Court that plaintiff has already apparently 
seen the wisdom and legal propriety of seeking relief 
in equity, and has, since the action of the lower Court 
and the institution of this appeal, filed suit therein. 

For all of the foregoing reasons, the action of the 
lower Court should be affirmed. 

Respectfully submitted, 

MILTON J. KIBLER, 

JAMES J. GORMAN, JR., 
Attorneys for Appellee . 






